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IN THE COURT OF THE DISTRICT JUDGE ::::::::::::::UDALGURI 

 

Present  :  Smti. S. Bora, 
       District Judge, Udalguri. 
 

Money APPEAL NO : 01/2015 

 

1. Shanibar Nath Bora, 
2. Dineswar Baruah 
                           …………..Appellants/Plaintiff  

 
                    Vs 

 
     1. Musstt. Hamida Begum, 
  2. Tafiqul Haque, 
 3. Ariful Hoque, 
 4. Rajikul Hoque, 
 5. Mrs. Onjuma Begum, 
 6. Mrs. Ranjuma Begum 
                     .................…Respondents/Defendants  

 

Appearance :  

 For the appellants    : Mr. D.Saharia, Advocate.  

           For the respondents : Mr. M.C. Narzary, Advocate. 

 

  Date of hearing      :27.3.2018 

  Date of judgment   :24.4.2018 

 

J U D G M E N T 

 

 This appeal is directed against  the  judgment  dated 20.2.15 and 

Decree dated 3.3.15 passed by, Civil Judge, Udalguri, in Money suit No.1/2014. 

 

2. The case of the plaintiff of the original case, in brief, is that on 

12.9.2010 the Elephant belonging to  defendant No.1 had killed one Tafajul 

Haque. The plaintiffs have stated that the deceased was about 45 years of age 

earning Rs.4000/- per month. On the date of incident deceased had taken his 

Elephant for one procession. The Elephant of defendant No.1 also participated 

in the procession. It is pleaded that the incident happened due to negligent 
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handling of the Elephant of defendant No.1 by defendant No.2. The defendant 

No.2 is a Mahout of the Elephant belonging to defendant No.1. On account of 

the aforesaid reason the plaintiffs have been compelled to file suit for 

compensation of Rs.5,00,000/- form the defendant No.1.  

 

3. In compliance to the summons issued, the defendants appeared and 

contested the suit by filing written statement. The defendants denied  that 

three Elephants were used in the procession, the case of the defendants being 

that the Elephant of the deceased case did not take part in the procession and 

that the deceased came to the place of the function after the procession was 

over. Defendants have denied the narration of the incident as depicted in the 

plaint. The defendants deny that their Elephant first gave the kick to the 

deceased  and then chased him, over turned a Maruti Van, then caught hold of 

the deceased and trampled him to death. According to the defendants the 

deceased came with a stick and repeatedly hit the Elephant of the defendant 

No.1. Because of being hit the Elephant became angry and kicked the 

deceased, as a result of which the deceased sustained severe injury and 

ultimately succumbed to his injuries at Mangaldai Civil Hospital. The 

defendants have taken a plea that the deceased himself was responsible for 

the incident. Hence prayed for dismissal of the suit.  

 

4. Upon the pleadings of the parties, the court below framed issues as 

follows:-  

 

(i) Is there any cause of action for the suit?  

 

(ii) Whether the suit is maintainable in the present form?  

 

(iii) Whether the deceased Tafajul Haque was the Mahout of the 

Elephant owned by Dandi Kalita for mnthly salary of 

Rs.4000/-(Rupees four thousand)?  

 

(iv) Whether the deceased Tafajul Haque on 12.9.2010 took plat 

in the procession for farewell of teacher Pitambar Boro 
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alongwith the Elephant of defendant No.2?  

 

(v) Whether the deceased Tafajul Haque died due to negligent 

handling of the Elephant of defendant No.1 by defendant 

No.2? 

(vi) Whether the plaintiffs are entitled to get a decree of 

Rs.5,00,000/- (Rupees five lakhs) as compensation?    

 

(vii) To what relief/reliefs the parties are entitled to?  

 

5. The plaintiffs side in order to prove its case examined 6(six) witnesses. 

But two of them namely Ariful Haque (PW3) and Abul Kalam Azad (PW6)  did 

not appear to face the cross-examination. Defendant side also examined 2 

(two) witnesses.  

 

6. The court below after hearing both the parties awarded compensation 

of Rs.2,92,200/- to the plaintiffs No.1 and 6.   

 

7. Being highly aggrieved and dissatisfied with the impugned judgment 

and decree the appellant-defendants preferred this appeal contending, inter-

alia, that the learned court below committed grave error in law as well as on 

facts while passing the impugned judgment and decree, that the plaintiffs 

failed to discharge their initial burden of establishing their pleadings by any 

worthy evidence and in such a stage the testimony of defendant No.2 alone as 

the Mahout of the elephant was sufficient to establish the defence pleadings by 

preponderance of proof, that the inference drawn by learned trial court are 

preserve and unsustainable. Inability to give accurate of the stick used does 

not corrode the consistent version of the defendants that the deceased had 

used a stick to hit the elephant’s trunk. The learned trial court also wrongly 

inferred  that no injury means no stick beating. It has come out in the cross-

examination of DW2 that the deceased had walked towards the elephant in an 

intoxicated condition and gave a stick hit upon the trunk of the elephant. The 

learned trial court misunderstood  the submissions of the defence counsel. The 

learned trial court erred in holding that an elephant earns a considerable 
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amount of money for its owner and deceased would be earning not less than 

Rs.3000/- per month. The quantum of compensation awarded is excessive. It 

is contended that the plaintiffs have not been successful in establishing  their 

case creating a preponderance of probability in their favour and as such the 

impugned judgment and decree are liable to be set aside. 

 

8. I have heard argument advanced by the learned counsel of the 

respondent. I am going to decide  the appeal on merit since the plaintiffs have 

not appeared on several dates. I have perused the case record. 

 

9. In the instant case issue No.3 and 4 are the main issues. So for sake of 

convenience and brevity, I have taken up together the issue No.3 and 4 for 

decision and discussion.  

 

10. It is not disputed that the deceased was a Mahout under one Dandi 

Kalita and he was killed by the elephant of respondent/plaintiffs.  

 

11. The plaintiff averred in the plaint as well as evidence on affidavit that 

the incident occurred after the procession was over. The PW.4 and PW5 stated 

in one breathe that as the procession was over the deceased had tied his 

elephant with iron chain to a tree and that he was sitting near his elephant. 

According to these two witnesses, the defendant No.2 was on the shoulder of 

his elephant and suddenly that elephant came near the deceased and gave him 

a kick blow. The witnesses have averred that because of the kick blow the 

deceased was thrown several meters away. It is also in the deposition of the 

two witnesses that thereafter  the elephant chased the deceased and stumped 

him to death and during all this time the defendant No.2 was unable to control 

the elephant. PW4 and PW5  have stated that the deceased on being stumped 

died on the spot. 

 

12. As regards income of deceased, though the respondent/plaintiff 

asserted that the salary of deceased was Rs.4000/- but the 

appellant/defendant had admitted that they paid salary not more than 

Rs.2000/- per month. The learned court below assessed the monthly income of 
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deceased as Rs.3000/- which in my view is not on higher side.  An able bodied 

person may earn Rs.3000/- per month. 

 

13. In issue No.5 the learned court held and concluded that the 

respondent/defendants have not been able to prove that it was deceased who 

had first hit the elephant with stick. But the learned court below decided the 

issue No.5 against the plaintiff.  

 

14. The learned court below also discussed and held that elephant is a 

dangerous animal and capable of caused great damage to human being 

though individual elephant may be tamed or domesticated.  

 

15. The appellant/defendant had failed to rebut the case of the 

respondent/plaintiffs. The learned court below elaborately discussed the 

evidence of PWs and DWs and rightly held that the elephant of 

respondent/appellant caused death of deceased.  

 

16. Issue No.1 and 2 discussed rightly and decided in favour of the 

plaintiff/respondents.  

 

17. Though the defendants took plea that the deceased had hit the 

elephant and he invited the incident, but the appellant/defendant had failed to 

prove the said fact. 

 

18. As regards age of deceased the learned court below had rightly taken 

the age of the deceased as 51-55 years in absence of age proof document. 

Though age of deceased was 45 years as asserted by the plaintiff but the age 

of deceased was taken as 51-55 years as stated by the defendants. The 

learned court below rightly selects the multiplier as “11” and had rightly 

calculated the compensation on multiplier system.  

 

19.   Situated thus, the appeal is devoid of any merit and accordingly, same is 

dismissed on contest affirming the impugned judgment and decree. 
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20.    Prepare a decree accordingly. 
 
21.    Send down the LCR with copy of this judgment. 
 
 Given under my hand and seal of this court on this the 24th  day of 

April,2018.  

 

        (S. Bora) 
              District Judge, 
           Udalguri. 
Dictated and corrected  
 
 
          (S. Bora) 
      District Judge, 
         Udalguri. 
 
 

 


